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E-Discovery
With e-discovery rules, case law and technology progressing rapidly, the editorial will focus 

on the importance of the e-discovery process and the legal challenges, implications and 

opportunities it is creating for businesses. To find out more, we speak to Victoria Redgrave, 

the Managing Partner of Redgrave LLP, a majority woman-owned firm staffed by a majority 

of women professionals.

  reviously, I have been 

  in-house litigation counsel 

  for two major corporations, 

  outside counsel at an 

  AmLaw 100 firm, and 

  general counsel at a 

technology company.  I was Managing 

Counsel – Litigation for The Dow Chemical 

Company. In this position, I led the 

company’s Products Liability Group, 

supervising a team of attorneys responsible 

for managing all product liability litigation 

matters in North America.  I also managed 

the company’s Discovery Practice Group.  

My responsibilities in this role included the 

global enterprise-wide assessment of the 

company’s capabilities and exposure 

regarding the disclosure and discovery of 

electronically stored information, as well 

as development and implementation of 

a comprehensive litigation response plan 

for electronic discovery and the selection 

and implementation of technologies 

for electronic discovery and matter/

information management. 

Redgrave LLP was founded in 2010 

to fill a perceived gap in the legal 

marketplace at the intersection of law 

and technology.  We are a boutique 

firm that combines significant litigation 

experience with sophisticated technical 

knowledge.  We employ both attorneys 

and technical advisers and analysts that 

are experts in the field.  We specialize in 

finding innovative ways to address the 

unique legal challenges of information 

technology today, including eDiscovery, 

information governance, data privacy, 

data security, records and information 

management, litigation readiness, and 

legacy data remediation.  In short, we 

strive to be a firm that is at the vanguard 

of all issues related to law and technology, 

and thought leaders in the field.

In my view, eDiscovery is discovery in 

contemporary litigation.  It is the whole 

ballgame—not just in massive cases 

involving multidistrict litigation and major 

companies, but in almost every civil 

litigation matter, including those involving 

small businesses and individuals.  The 

fact is that the overwhelming majority 

of discoverable material, as that term 

is understood in the traditional sense, is 

now stored electronically.  Electronically 

stored information (“ESI”) comprises most 

discovery exchanged between parties 

in any action, and issues related to ESI 

increasingly give rise to more and more 

discovery disputes, many of which present 

novel and complex questions of law.

The ascension of eDiscovery as a major 

focus of legal practice (and business 

practice) can be attributed to a number 

of factors.  First, the sheer volume of ESI 

grows geometrically every day, and that 

information is, by its very nature, both 

intractable and pervasive.   Second,  the 

number of platforms, mobile devices, social 

media outlets  and storage containers 

now routinely used to house ESI continues 

to multiply, and in some ways makes 

potentially relevant and discoverable 

information difficult to know and control.  

Third, technology has—and will—continue 

to outpace the law and the Rules of Civil 

Procedure, thereby creating a great deal 

of uncertainty about how to properly 

and cost-effectively manage eDiscovery.  

This uncertainty tends to cause poor 

management practices, bad legal advice, 

and forced over-preservation.  Simply put, 

it is an exciting field, full of unchartered 

territory—there is an element of the Wild 

West in the practice of eDiscovery law.

Obviously, there are myriad legal 

implications for businesses when it comes 

to eDiscovery, including data privacy and 

data security concerns; possession, custody 

and control issues; and, increasingly, the 

global implications and multi-national 

law elements that businesses will have to 

consider when making legal judgments 

about the proper approach to ESI.  That 

said, for my clients, the biggest challenge 

in eDiscovery continues to be a lack of real 

guidance in the law, and indeed significant 

Circuit splits in federal law, about what our 

preservation obligations are (or what they 

should be) and how to avoid sanctionable 

conduct for preservation failures while 

conducting routine business operations 

and making reasonable business decisions.  

The cost of the identification, preservation 

and production of ESI is one of the most 

significant litigation expenses faced by any 

company.  In a major litigation for large 

company, the litigation hold process alone 

consumes substantial, and sometimes 

crippling, amounts of time and money for 

that company.  We give our clients the best 

advice we can in these uncertain waters, 

and also focus on designing systems of 

information management, retention 

policies, and defensible business practices, 

that will prepare our clients to deal with ESI 

issues before litigation ensues.

eDiscovery is a booming business.  There is 

an entire cottage industry that has sprung 

up in recent years consisting of technology 

vendors, platform providers, and straight 

document review shops, among other 

entities.  Some of these are great, and 

some are not.  It is important part of our 

job to ensure that our clients invest wisely 

in technologies when they choose to do 

so, and select vendors who can meet 

their needs and tailor their products to 

achieve the specific goals of that client.  It 

is a crowded market, and there’s a lot of 

noise, and few clients have the expertise 

to make choices that give them the most 

bang for their buck, while providing them 

with the entire complement of tools they 

need.  That said, these technologies are 

crucial in handling the enormity of the task 

when it comes to eDiscovery.  I expect they 

will continue to improve and make the 

process better, but again, without better 

guidance from the law, a technology is just 

an instrumentality and will not change the 

fact that this process has to be managed 

by lawyers.

We do need legislative reform when it 

comes to eDiscovery, and in particular 

that reform will need to come through the 

legislative process that amends the Federal 

Rules of Civil Procedure. That amendment 

process is underway.  The Federal Rules 

Advisory Committee has proposed new 

rules’ amendments that attempt to 

specifically address some of the principal 

concerns practitioners have regarding ESI, 

and has invited extensive public comment 

on those proposals.   From my perspective, 

the most important changes needed are 

the institutionalization of the concept 
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of proportionality when it comes to ESI 

preservation and production, and the 

need for clear guidance as to preservation 

obligations and the consequences 

for failures to preserve.  The Advisory 

Committee is considering changes 

to address the both of those issues in 

proposed amendments to Rules 26 and 

37 of the Federal Rules of Civil Procedure.  

The process has been long and has elicited 

much spirited debate and deliberation 

among practitioners in the area.  My firm, 

and, in fact, many of my clients, have been 

heavily involved in the Rules amendment 

process.  Yet, these changes, in whatever 

form they are finalized, will not be effective 

until December 2015, so we still face 

considerable time in the wilderness until 

those changes are enacted—assuming 

the changes adopted do truly correct 

some of the imbalances and unfairness 

that exist under the current system. LM

❝ ❝P Without better 

guidance from the law, 

a technology is just an 

instrumentality and will 

not change the fact 

that this process has 

to be managed by 

lawyers.


